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Art Unit: 1761 

DETAILED ACTION 
Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 24 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. Claim 9 is indefinite in that it is incomplete. 

Claim 24 is indefinite in the use of the term "widget". It is not know what 

applicant intends to claim by the use of this term. 

Claim Objections 

Claims 3, 4, 13, 18, 20, 21 are objected to because of the following informalities: 
the above claims need periods at the end of the claims. Appropriate correction is 
required. 

Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman, 1 1 
F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 
1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 
418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321(c) may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 
patenting ground provided the conflicting application or patent is shown to be commonly 
owned with this application. See 37 CFR 1 .130(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 
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Claims 1-25 are provisionally rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claims 1-28 of 
copending Application No. 10/722,783. Although the conflicting claims are not identical, 
they are not patentably distinct from each other because same beverage composition is 
claimed. 

This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 25, 13, 14, 17, 1-12, 15-18, 24 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Zeller et al. (6,168,819) in view of Kaper (EP 0745 329 A 1) 
and (bolt et al. (GB 2299978 A). 

Zeller et al. disclose a method of making a containerized beverage product, 
which has a container holding a composition of octenylsuccinic acid modified starch (N- 
Creamer -46 starch, page 4, line 14 found in applicant's specification) and a surfactant 
such as sodium stearolyl lactylate (col. 6, lines 25-38, col. 6, lines 1-11, col. 7, lines 60- 
68, col. 8, lines 1-21 ). The protein is denatured whey protein, (col. 8, lines 22-28, col. 2, 
lines 54-70). Gasifying a liquid composition is shown by Zeller et al. before the product 
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is dried (col. 16, lines 53-70). Claim 25, 13, 14,17 differ from the reference in the 
method injecting a beverage in a container with nitrogen gas, and in adding enough 
nitrogen to provide a particular pressure and in sealing the container. However, the 
reference discloses that the composition can be gasified to a bulk density of 0.1 to 
0.55g/cc (col. 16, lines 13-16). Kaper discloses that it is known to make a carbonated 
coffee beverage, which has been packaged under pressure in a pressure resistant 
closed container with carbon dioxide and nitrogen using an amount of pressure, which 
is within the claimed amount (col. 4, lines 30-34 and abstract). The nitrogen improves 
the taste and enhances the foam structure (col. 2, lines 14-60, page 3, lines 1-20, 
abstract). Bolt et al. disclose that it is known to use nitrous oxide in a pressured 
container to pressurize a milk containing beverage and that carbon dioxide imparts a 
sharpness of flavor to milk, which is not desirable in all milk products (page 3, lines 5- 
1 5, page 8, lines 28-36). It is known that milk powder contains protein, casein. The 
composition can contain stabilizers and emulsifiers (page 5, lines 18-36). Therefore, it 
would have been obvious to gasify with nitrogen the composition of Zeller et al. before it 
is dried and is in a liquid state, using the processes of Kaper et al. and Bolt. 

The composition of claims 1 , 2, 4 has been disclosed above and are obvious for 
those reasons. 

Claim 3 further requires a particular method of forming the modified starch. 
However, in a composition claim the method of preparing the product is not given 
weight. Therefore, it would have been obvious to use the claimed starch as shown by 
the reference to Zeller et al. 
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Claim 5 further requires that the percent molar substitution is a particular amount 
and claim 6 that % is a particular amount. However, Applicant's specification discloses 
on page 4, line 14, N-Creamer -46 starch. One cannot tell from this passage what the 
degree of substitution is. Since the Applicant is using the same material and cites it in 
his specification, the burden is put on the Applicant to show that his starch is different, 
and how his product differs from that of the reference to Zeller et al. Therefore, it would 
have been obvious to use known starches as shown by Zeller et al. 

The further limitations of claims 7, as to molecular weight, and amounts as in 
claims 8 and 9, and the types of acyl lactylate acyl moieties as in claims 10 and 11,12 
in particular amounts as in claims 15, 16 are seen as being within the skill of the 
ordinary worker to determine, absent anything new or unobvious using the claimed 
limitations. Also, nothing is seen that the claimed ingredients are not the same as 
disclosed above. Therefore, it would have been obvious to choose particular 
characteristics of known substances. 

Claim 18 further requires the use of particular types of protein. Zeller et al. 
disclose the use of whey protein concentrate or isolate (col. 2, lines 49-53). Bolt et al. 
disclose the use of dairy milk or skimmed milk, both of which are known to contain 
caseinate (col. 6, lines 14-2) and Kaper disclose the use of a product which contains 
milk (col. 2, line s9-14). Therefore, it would have been obvious to use known types of 
protein in the claimed composition. 

Claim 24 further requires that the container contain a widget. However, it is not 
known what applicant considers to be a widget, and no weight is given to an apparatus 
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limitation in a composition claim. Therefore, it would have been obvious to use known 
parts of a container, as spray container are generally well known. 

Claims 19-23 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
the above references as applied to the above claims, and further in view of Ueda et al. 
(5,637,337). 

Claims 19-23 further require the use of a sucrose ester as a monoester, and in 
particular degrees of carbon atoms and using particular fatty acids, in particular 
amounts of the composition. Ueda et al. disclose the use of an antifoaming agent 
(abstract). Ueda et al. disclose that agents for improving water dispersiblity are 
sucrose esters and octenylsuccinic acid-starch (col. 1 , lines 38-41). As they are known 
surfactants, it would have been obvious to use one or more in the claimed composition 
for their known use as surfactants. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Helen F. Pratt whose telephone number is 571-272- 
1404. The examiner can normally be reached on Monday to Friday from 9:30 to 6:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mr. Milton Cano, can be reached on 571-272-1398. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 

Patent Application Information Retrieval (PAIR) system. Status information for 

published applications may be obtained from either Private PAIR or Public PAIR. 

Status information for unpublished applications is available through Private PAIR 
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only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). 
Hp 9-6-05 

HELEN PRATT 
PRIMARY EXAMINER 



